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FURTHER REPLY COMMENTS OF CONCERNED COMMUNITIES AND
ORGANIZATIONS

Concerned Communities and Organizations ("CCO") responds as follows to the Further Reply

Comments ofthe Wireless Communications Association ("WCA").

Government Buildings: WCA now states that the proposed rule on wireless antennas and wiring

should not apply to government buildings. WCA Further Reply Comments at 13. Although WCA gives

no reason for its statement, other than that it only intended the rule to apply to private property, presumably

its reasoning in part tracks the concerns and objections raised by municipal commentators, such as CCO and

the City and County of San Francisco.

It does not appear that any other commentator has asked that the rule apply to government buildings.

There thus appears to be a consensus, such that any rule adopted by this Commission should state

on its face that "it does not apply to any building or property owned or occupied by a unit of state or local

government."
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Should the Commission adopt on rule on this matter, WCA's Further Reply Comments thus help

narrow the issues of what properties the rule should apply to.

WCA Petition: WCA at several points expresses concern that CCO may be addressing points that

the WCA did not include or intend in its Petition for Rulemaking.

For example, WCA objects to CCO's opposition to utilities condemning space in buildings for

wiring or on rooftops for antennas as not part of its Petition (WCA Further Reply Comments at 10-11) but

then goes on to state that WCA supports just such an application ofthe condemnation power as suggested

by the Commission in the Notice ofProposed Rulemaking.

Although WCA may have filed a Petition for Rulemaking which helped lead to this proceeding, as

the examplejust given indicates the Notice ofProposed Rulemaking and comments raise questions, concerns

and suggest changes that vary from the Petition. CCO's Reply Comments address such points. Objections

that these points were not included in WCA's original petition are not well founded.

Safety Code Preemption: WCA's argument that the proposed rule does not preempt safety codes is

either a concession or disingenuous.

To the extent WCA truly means that under no circumstances should any rule adopted in this

proceeding preempt state or local safety codes, it should say so and be done with it. The balance of its

Further Reply Comments would then be largely unnecessary and this proceeding could be somewhat

narrowed.

Again, if this is what the WCA means it serves the useful purpose ofnarrowing this proceeding.

But WCA does not appear to mean this. For example, it says that the proposed rule "wouldpreserve

the authority oflocal governments to protect public safety in accordance with the existing parameters of

the rule." WCA Further Reply Comments at 6-7, italicization in the original, emphasis supplied.

As is undisputed, the "existing parameters of the rule" have been interpreted by this Commission

to preclude enforcement ofsafety and safety type codes. See In re Star Lambert and Satellite Broadcasting
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Association ofAmerica, DA 97-15554 (July 22, 1997) where the Commission ruled that under Rule 1.4000.

• The City of Meade, Kansas may not require a $5 permit prior to installation of a satellite

dish.

• That City may not require City approval ofthe dish location

• That City's property setback regulations are preempted

• That City may not impose a $500 per day fine for violating City safety codes.

It is Rule 1.4000 which the WCA now wants extended to fixed wireless dishes. WCA's statement

that the proposed change would preserve local safety code authority "in accordance with the existing

parameters ofthe rule" is shown for what it is by this and related rulings.

In plain English, WCA and industry are asking the Commission to preempt many safety codes.

Local governments are charged with protecting public safety. Safety codes are a major means to this end.

CCO's Reply Comments describe the general types ofhazards that safety related codes may protect against

on matters related to the Notice of Proposed Rulemaking. Local governments thus must oppose such

preemption. They will be successful, hopefully by persuading this Commission ofthe error ofthe industry

position, and if not, through the courts.

No Attempt to Identify, Resolve Problems: In it's Reply Comments CCO made the fundamental

point that this Commission should not act to preempt safety, health or other codes until there has been a clear

identification of the specific problems (if any) in question and an attempt by the wireless industry to work

with the various national code organizations or other entities to attempt to resolve (or at least narrow) the

issues. CCO Reply Comments at 7-9. CCO believes there is a strong likelihood that such an effort would

lead to the issues (if any) being amicably resolved. At minimum, the specific safety issues that might be

in dispute would be well framed for action by this Commission (e.g--what are the specific safety code

sections in dispute, what are the proposals and what are their pros and cons).

In it's Further Reply Comments WCA claims that it has been rebuffed by BOCA "at every turn".
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WCA Further Reply Comments at 9, footnote 23. The only basis for this contention is an ex parte

presentation by WCA in the Section 207 implementation proceedings two and halfyears ago where "WCA

asserted that BOCA failed to give [it's installation method proposal] adequate consideration." "Order on

Reconsideration", Implementation ofSection 207 ofthe Telecommunications Act of1996; Restrictions on

Over the Air Reception Devices; Television Broadcast Service andMulti-channel, Multi-point Distribution

Service. FCC 98-214, CS Docket 96-83 (1998) at footnote 101.

CCO has identified at least five national code organizations whose codes are implicated by the

Notice of Proposed Rulemaking. These include the Building Officials and Code Administrators

International (BOCA), International Conference ofBuilding Officials, Southern Building Code Congress

International, National Fire Protection Association and the Institute ofElectrical and Electronics Engineers.

See CCO Reply Comments at pages 3-4 for a full description of these organizations and their respective

codes.

CCO respectfully submits that one (or even a few) meetings with BOCA several years ago falls far

short ofthe needed concerted industry effort to meet with all the code organizations listed above on matters

implicated by the Notice ofProposed Rulemaking to attempt to resolve matters. However, WCA's Further

Reply Comments are helpful in indicating that it recognizes some need to meet and work with these code

organizations.

For the reasons set forth above the Commission should not adopt the proposed rule (at least as to

safety codes) until the wireless industry has made a concerted effort to meet and work with these national

code organizations to resolve safety and safety related code issues.

Other: WCA's arguments that Section 332 (c)(7) does not prohibit the proposed rule change are

incorrect. The language ofthe statute is clear in it's definition of"personal wireless service facilities". This

is shown, for example, by the fact that some industry commenters agree that wireless common carrier

exchange services are squarely covered by Section 332 (c)(7). See, for example, Comments ofTeligent, Inc.
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at 47.

WCA contends that Executive Order 13,132 is not applicable to the Commission because it is an

"independent regulatory agency." Even ifthis is true the order by it's tenns "encourages" such agencies to

comply with the Order.

And for the reasons set forth in the Executive Order it protects "the division of governmental

responsibilities between the national government and the States that was intended by the Framers of the

Constitution." Because it represents such fundamental values ofa Constitutional nature this Commission

should comply with the spirit if not the letter of the Executive Order. It should not disregard it as WCA

suggests.

Respectfully submitted,

Jo

Kenneth S. Fellman
Kissinger & Fellman, P.C.
Ptannigan Place, Suite 900
3773 Cherry Creek North Drive
Denver, CO 80209
Attorney for Greater Metropolitan
Telecommunications Consortium
(303) 320-6100

October 28, 1999

John W. Pestle
Patrick A. Miles Jr.
VARNUM, RIDDERING, SCHMIDT & HOWLETTLLP

333 Bridge Street, N.W.
Grand Rapids, MI 49504
Attorneys for Concerned Communities and
Organizations
(616) 336-6000
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CERTIFICATE OF SERVICE
I, Kim VanDyke, a secretary at the law firm ofVarnum, Riddering, Schmidt & Howlett LLP, hereby

certify that on this 28th day of October, 1999, I sent by first class mail, postage prepaid, a copy of the
foregoing comments to the persons listed below.

Magdalie Roman Salas, Secretary
Federal Communications Commission
445 Twelfth Street SW
Room TW-A325
Washington, DC 20554

Leon M. Kestenbaum
Jay Keithley
NomaT.Moy
1850 M St., NW, Suite 1110
Washington, DC 20036

AT&T Corp
c/o Mark C. Rosenblum
Stephen C. Garavito
295 N. Maple Avenue
Basking Ridge, NJ 07920

National Association of Counties, et al.
c/o Federick E. Ellrod, III
Marci L. Frischkom
Miller & VanEaton, PLLC
1155 Connecticut Ave., N.W., Suite 1000
Washington, DC 20036-4306

Apex Site Management, Inc.
Attn: Richard B. Stem
Vice President & General Counsel
555 North Lane, Suite 6138
Conshohocken, PA 19428

ITS, Inc.
445 Twelfth St., SW
Room CY-B402
Washington, DC 20554

AT&T Corp
c/o David L. Lawson
Daniel Meron
Paul J. Zidlicky
Rudolph M. Kammerer
Sidley & Austin
1722 1St., N.W.
Washington, DC 20006

AT&T Corp
c/o Frank M. Buono
Pamela S. Strauss
Willkie Farr & Gallagher
1155 21st St., N.W., Suite 600
Washington, DC 20036

Apex Site Management, Inc.
c/o James R. Hobson
Heidi C. Perlman
Donelan Cleary Wood & Maser, PC
1100 New York Ave., NW, Suite 750
Washington, DC 20005-3934

Teligent, Inc.
Attn: Laurence E. Harris
David S. Turetsky
Terri B. Natoli
8065 Leesburg Pike
Vienna, VA 22182

Teligent, Inc.
c/o Philip L. Verveer
Gunnar D. Halley
Wilkie Farr & Gallagher
1155 21st St., NW
Washington, DC 20036
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Community Associations Institute, et al.
Attn: Lara W. Howley, Esq.
1630 Duke Street
Alexandria, VA 22314

Concerned Communities and Organizations
c/o Kenneth S. Fellman
Kissinger & Fellman, PC
Ptarmigan Place, Suite 900
3773 Cherry Creek North Dr.
Denver, CO 80209

Winstar Communications, Inc.
Attn: Robert G. Berger
Joseph M. Sandri, Jr.
Russell C. Merbeth
1146 19th St., NW Suite 200
Washington, DC 20036

Shared Communications Services, Inc.
c/o Donald N. David, Esq.
Fischbein Badillo Wagner Harding
909 Third Ave.
New York, NY 10022

Florida Power & Light Company
c/o Jean G. Howard, Senior Attorney
9250 W. Flagler Street
Miami, FL 33174

Personal Communications Industry Assoc.
Attn: Mary McDermott
Brent H. Weingardt
500 Montgomery St., Suite 700
Alexandria, VA 22314-1561

The Wireless Communications Association
International, Inc.
Andrew Kreig
1140 Connecticut Ave., NW
Suite 810
Washington, DC 20036-4001

Kim anDyke

Winstar Communications, Inc.
c/o Philip L. Verveer
Angie Kronenberg
Sophie J. Keefer
Willkie Farr & Gallagher
1155 21st St., NW
Washington, DC 20036-3384

Building Owners and Managers Association
International, Inc.
c/o Mathew C. Ames
Nicholas P. Miller
William Malone
Miller & VanEaton, PLLC
1155 Connecticut Ave., NW, Suite 1000
Washington, DC 20036-4306

Building Owners and Managers Assocation
International, et al.
c/o Steven S. Rosenthal
Charles J. Cooper
Hamish P.M. Hume
Cooper, Carvin & Rosenthal, PLLC
1500 K St., NW, Suite 200
Washington, DC 20005

Fixed Wireless Communications Coalition
Attn: Joseph M. Sandri Jr.
1300 N. 17th St., 11 th Floor
Arlington, VA 22209

The Office ofAdvocacy of the United States
Small Business Administration
Attn: Eric Menge
409 3rd St., SW, Suite 7200
Washington, DC 20416

City and County of San Francisco
Attn: Louise R. Renne, City Attorney
Mara Rosales
Traci Bone
Jayne Lee
Christine Ferrari
Office of the City Attorney
City Hall, Room 234
San Francisco, CA 94102
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